
POLICE BRUTALITY AND EXCESSIVE FORCE:
WHAT HAPPENS WHEN AN OFFICER CROSSES 

THE THIN BLUE LINE

Law enforcement officials are given a    
   sacred trust by the citizens of South 

Carolina in communities across the state.  
Some refer to this trust as the “thin blue 
line.”  The blue line itself (depicted above) 
represents the officers whose job it is to 
represent the line that protects society 
against evil, chaos, and disorder.  Officers 
who stay within this blue line are allowed 
to do things ordinary citizens cannot: 
use public resources to arrest and detain 
those that, in their reasonable judgment, 
have violated the law; disregard various 
laws such as speed limits if necessary for 
public duty; and even use deadly force to 
protect others they perceive to be threat-
ened with serious bodily harm or death. 

The line is called “thin” for a reason; 
however, as any abuse of authority and 
departure from this line will not only 

fail to fulfill the officer’s duty to protect 
society against evil but will undermine 
the confidence and security of all those 
who live in it.  

The proliferation of video cameras on 
phones and other mobile devices readily 
available to the public has made video 
documentation of events with the police 
more and more prevalent.  The recent 
events in Ferguson, Missouri and even 
closer to home in Columbia, South Car-
olina evince in living color some of these 
events and how video is changing the 
landscape of how these cases are viewed 
by the public and ultimately litigated.

These videos elicit deep emotion 
and highlight the deep divide among 
the public about what standards should 
apply to determine when and whether 
this line has been crossed.   This article 
explores some of those liability standards 
and what South Carolina courts generally 
review to determine whether the use of 
force by law enforcement during an ar-
rest or detention is unlawfully excessive.

U.S. Constitution Principles
The Fourth Amendment “objective rea-
sonableness” standard governs claims of 
excessive force during the course of an 
arrest, investigatory stop, or other seizure 
of a person.1  This standard requires 
“balanc[ing] the nature and quality of 
the intrusion on the individual’s Fourth 
Amendment interests against the im-
portance of the governmental interests 
alleged to justify the intrusion.”2 What is 
objectively reasonable depends on what 
conditions exist at the time the alleged 
excessive force is used.3  When consid-
ering a police officer’s actions under this 
“objective reasonableness” standard, the 
Court must consider the circumstances of 
the particular case, including the severity 
of the crime committed, whether the 
subject posed an immediate threat to the 
safety of the police officers or others, and 
whether the subject was actively resisting 
arrest or attempting to evade arrest.4 

Pursuant to these standards, use of 
force will only be legally justified if;  
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1 Riley v. Dorton, 115 F.3d 1159, 1161 (4th Cir. 1997), citing Graham v. Conner, 490 U.S. 386, 388 (1989).

2 Tennessee v. Garner, 471 U.S. 1, 8 (1985); Abney v. Coe, 493 F.3d 412, 415 (4th Cir. 2007).

3 Graham, 490 U.S. at 396; Waterman v. Batton, 393 F.3d 471, 476-477 (4th Cir. 2005).

4 Graham, 490 U.S. at 396; see Foote v. Dunagan, 33 F.3d 445, 447-448 (4th Cir. 1994).
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considering the totality of the circum-
stances, the officer can articulate suffi-
cient actions of the suspect to establish 
that a reasonable officer would believe 
there was an immediate threat of serious 
bodily harm or death. 

Both the officers engaging in the 
illegal act as well as bystander officers 
who possess the power to prevent, may 
be liable for violation of a citizens’ Fourth 
Amendment rights.5

In such a case the procedural  
mechanism for enforcement is 42 U.S.C. 
§ 1983.  In Section 1983 Congress pro-
vided a private civil cause of action for 

federal constitutional violations com-
mitted by persons acting under color of 
state law.6  The purpose of § 1983 is to 
deter state actors from using their badge 
of authority to deprive individuals of 
their federally guaranteed rights and to 
provide relief to victims if such deter-
rence fails.7  A Section 1983 claim must 
be brought against the state actor in their 
individual capacity as opposed to the 
entity for which they are working; which 
is addressed in the next section under 
the South Carolina Tort Claims Act.  

Even where a citizen has shown 
that an officer violated constitutional 

rights, the officer may still be free from 
constitutional liability under the doctrine 
of qualified immunity.  This doctrine 
protects officers against liability if the 
constitutional right allegedly violated 
was not “clearly-established” at the time 
of the alleged “objectively unreasonable” 
excessive force.8  Most defendants will 
now concede that a citizen’s right to be 
free from excessive force during an arrest 
or stop is clearly established so for the 
purposes of this article the real question 
under this doctrine is whether the force 
was objectively reasonable at the time.  
This requires the court to conclude as 
a matter of law whether “a reasonable 
officer” would have believed the force 
was lawful, in light of the clearly estab-
lished law and the information the officer 
possessed at the time.9  

A trial court’s denial of qualified im-
munity is often immediately appealed by 
the defendant officer, who argues that the 
decision turns on an issue of law within 
the meaning of 28 U.S.C. § 1291.10  This is a 
significant procedural protection for offi-
cers and the defense of qualified immuni-
ty is often the heart of the legal issue in a 
Section 1983 excessive force case.  

The South Carolina 
Tort Claims Act
The South Carolina Tort Claims Act 
(SCTCA) includes a limited waiver of 
immunity by state and local governmen-
tal entities, which allows certain claims of 
negligence and gross negligence against 
the entity employing officers who 
engage in excessive force.11  Typically, 
in cases involving law enforcement use 
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5 Randall v. Prince Georges County, Md., 302 F.3d 188, 203 (4th Cir. 2002); see also O’Neill v. Krzeminski, 839 F.2d 9, 11-12 (2nd Cir. 1988)[Observing that officer who stands by and 
does not seek to assist the victim could be “tacit collaborator”].

6 See Jennings v. Davis, 476 F.2d 1271 (8th Cir. 1973).

7 See McKnight v. Rees, 88 F.3d 417 (6th Cir. 1996).

8 Saucier v. Katz, 533 U.S. 194, 200, 121 S.Ct. 2151, 150 L.Ed.2d 272 (2001).

9 Hunter v. Bryant, 502 U.S. 224, 227, 112 S.Ct. 534, 116 L.Ed.2d 589 (1991).

10 Henry v. Purnell, 501 F.3d 374, 376 (4th Cir.2007) (citing Mitchell v. Forsyth, 472 U.S. 511, 530, 105 S.Ct. 2806, 86 L.Ed.2d 411 (1985)).

11 See S.C. Code Ann. § 15-78-10, et seq.

12 See S.C. Code Ann. § 15-78-60 (25) [Providing that a governmental entity may be liable when its responsibility or duty towards a prisoner is exercised in a grossly negligent man-
ner].

13 Hendricks v. Clemson University, 529 S.E.2d 293, 297 (S.C. Ct. App. 2000)(internal citations omitted), rev’d on other grounds, 578 S.E.2d 711 (S.C. 2003).

14 See Staubes v. City of Folly Beach, 500 S.E.2d 160, 168 (S.C. Ct. App. 1998)

15 See, e.g. Madison ex. Rel. Bryant v. Babcock Ctr., Inc. 371 S.C. 123, 140, 638 S.E.2d. 650, 659 (2006). 

16 Greenridge v. Ruffin, 927 F. 2d 789, 791 (4th Cir. 1991).
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of excessive force, the state entity will 
be liable under the SCTCA if the officers 
were “grossly negligent” in the exercise 
of their duties.12  In South Carolina, gross 
negligence is defined as the “intentional, 
conscious failure to do something which 
one ought to do or the doing of some-
thing one ought not to do . . . It is the 
failure to exercise slight care”.13  Routinely, 
the issue of gross negligence is submit-
ted to the jury as it is a mixed question of 
law and fact that can only be dismissed 
if the evidence supports but one reason-
able inference.14

Overlap of Section 1983 
and the South Carolina 
Tort Claims Act
A competent practitioner will most often 
bring a complaint of excessive force 
under both the SCTCA and Section 1983 
and the law allows for recovery under 
both in the same case.  The cases are of-
ten filed initially in state court for several 
reasons, including: 1) removal to federal 
court waives 11th amendment immunity 

(if applicable); and 2) if the Section 1983 
claim is dismissed after removal, the 
SCTCA case is remanded as opposed to 
dismissed, which can potentially cause 
statute of limitations issues.  

An interesting evidentiary question 
often arises at the intersection of claims 
under the SCTCA and Section 1983.  
Under general South Carolina negligence 
jurisprudence applicable in a SCTCA 
action, a defendant’s standard of care 
may be established and defined by the 
defendant’s own internal policies and 
guidelines.15  Thus, any violation of the 
defendant’s own policy would constitute 
a departure from the standard of care, i.e. 
negligence and/or gross negligence.  

Conversely, under Fourth Circuit 

precedent in Fourth Amendment exces-
sive force claims, courts only look at the 
facts occurring at the time the force was 
used, and any violations of police policy 
or state law prior to the use of force are 
considered irrelevant.16   

To resolve this issue, courts typi-
cally instruct the jury that they are only 
to consider any alleged internal policy 
violation for the purposes of the SCTCA 
claim and are to disregard any such alle-
gations for the Section 1983 claim.  

Damages 
Compensatory, punitive, and nominal 
damages are all recoverable under a 
Section 1983 claim and attorneys’ fees 
are also awarded to a prevailing plaintiff.  

Even where a citizen has shown that an 
officer violated constitutional rights, the officer 
may still be free from constitutional liability 
under the doctrine of qualified immunity.
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Nominal damages are somewhat unique 
under the law and are applicable where 
constitutional rights are violated but the 
plaintiff suffered no causally related com-
pensable injury.  Nominal damages are 
not to exceed one dollar.  This one dollar 
verdict (perhaps seemingly insignificant 
to the lay person) carries with it poten-
tially huge consequences: including 
attorney’s fees for the prevailing plaintiff 
and professional implications for the 
officer.   Though most courts will find it 
an impermissible suggestion to the jury, 
some defense counsel may try to refer to 
such a finding as a “hammer” against the 
officer because of these results.   

While officers are often indemnified 
by the departments for which they work 
and personally protected against any 
damages awarded for excessive force 
claims, jurors are not provided the bene-
fit of this information.   Indeed, some de-
fense lawyers even attempt to suggest to 
jurors that an officer’s limited assets and/
or significant liabilities should be taken 
into account by the jurors in determining 
the amount of damages to award.  While 

there may be some argument that this 
should be permitted in cases involving 
claims for punitive damages, courts often 
protect against a jury being misled. 

Under the SCTCA, the only damages 
available are compensatory and there is 
no provision providing for attorney fees. 

Clearly the more significant deter-
rent against excessive force is the Section 
1983 claim, but as noted above the 
officers have defenses such as qualified 
immunity that are not available under 
the SCTCA.  
 
Conclusion 
South Carolina state and federal courts 
have implemented the foregoing stan-
dards in an attempt to strike a balance 
between providing citizens with rem-
edies when an officer uses excessive 
force and concomitantly protecting 
officers whose actions are consistent 
with reasonable beliefs at the time.  Most 
police officers work tirelessly for the 
citizens they serve and stay well within 
the boundaries the law provides for their 
conduct.  However, as in most walks of 

life, a few bad apples will spoil the bunch, 
and the unfortunate reality is that there 
are bad apples out there.  Contrary to 
other walks of life, however, the police in 
our community are specially positioned 
with the power to do great harm as well 
as extraordinary good.  For profound his-
torical reasons, this power must remain 
carefully and scrupulously exercised 
such that all citizens have absolute trust 
and confidence that the police are acting 
for the benefit of those on the right side 
of the thin blue line. v
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